even if'it is totally without fault.  Sewell Coal Co. v,
FMSHRC, 686 F.2d 1066 (4th Cir. 1982); Allied Products Co. v.
FMSHRC, 666F.2d890 (5th Cir. 1982); Secretary v. Asarco, In_c. ,
8 FMSHRC 1632 (1986); Southern Ohio Coal Co., 4 FMSHRC 1459
(1982); American Materials Corp., 4 FMSHRC 415 (1982); Kerr-_
McGee Corp. , 3 FMSHRC 2496 (1981); El Paso Rock Quarries, Inc.,
3 FMSHRC 35 (1981) .

It is also clear from the evidence in this case that the
violative condition was of high gravity and "significant and
substantial".  Secretary v. Mathies Coal Co. , 6 FMSHRC 1 (1904).
In assessing a penalty herein I have also considered that the
mine operator is of modest size and has no real history of prior
violations.  Most significantly, however, I find that the
violation was not the result of any operator negligence.  In-
deed, as previously indicated, the evidence clearly shows that
the violation was the result of unanticipated and aberrational
employee behavior beyond the control of the operator's agents.

Within this framework of -evidence, no more than a nominal
penalty of $1 is appropriate.

ORDER

Contest proceeding Docket No. WEVA 86-408-R is denied.
Citation No. 2566728 is affirmed and High Poweri Energy is
directed to pay a civil penalty of $1 within 3$ days of the
date of this decision.

Gary/Melick
Administrative \Law Judge
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